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DATE: AUGUST 15, 2013 STAFF REPORT AGENDA ITEM NO. 7.2  

 
TO: FOSTER CITY PLANNING COMMISSION 
 
PREPARED BY: LESLIE CARMICHAEL, CONSULTING PLANNER 
 
CASE NO.: RZ-13-004 
 
SUBJECT: REASONABLE ACCOMMODATION REGULATIONS 
 
 
REQUESTED ACTION/PURPOSE 
 
To consider and adopt a Resolution recommending City Council approval of an amendment to 
Title 17, Zoning, of the Foster City Municipal Code to create a new Chapter 17.84, Reasonable 
Accommodation, providing a procedure for an applicant to request relief from zoning regulations 
when “necessary to afford disabled persons with an equal opportunity to use and enjoy a 
dwelling.” 
 
KEY PLANNING OR DESIGN ISSUES  
 

• Creation of a new Chapter 17.84 to establish a process for providing reasonable 
accommodation to zoning and land use regulations 

• Limitations on flexibility of requirements to be adjusted for reasonable accommodation 
 
BACKGROUND 
 
A series of federal and state laws have been enacted over the years to prohibit discrimination 
that acts as a barrier to individuals with disabilities who are seeking housing. Among such laws 
are the Federal Fair Housing Amendments Act of 1988, California’s Fair Employment and 
Housing Act, the State’s Housing Element law, and the Housing and Urban Development (HUD) 
requirement that cities utilizing Community Development Block Grant (CDBG) funds prepare an 
“Analysis of Impediments to Fair Housing Choice.” Taken together, these pieces of legislation 
require cities and counties to take affirmative action to eliminate regulations and practices that 
deny housing opportunities to individuals with disabilities.  
 
Foster City’s current Housing Element was adopted in February 2010.  Consistent with federal 
and state law, the Housing Element contains policies and programs to implement fair housing 
laws and to provide housing for people with special needs within the City.  The Housing Element 
includes Implementation Program H-F-2-e calling for an ordinance to ensure reasonable 
accommodation as follows: 
 

H-F-2-e Reasonable Accommodation. Adopt a Reasonable Accommodation Ordinance. 
The City has established internal review procedures that provide individuals with disabilities 
reasonable accommodation in rules, policies, practices and procedures that may be 
necessary to ensure equal access to housing. The purpose of these procedures and an 
ordinance is to provide a process for individuals with disabilities to make requests for 
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reasonable accommodation in regard to relief from the various land use, zoning, or building 
laws, rules, policies, practices and/or procedures of the City. Target: 2010 Ongoing 
(implement when requests are made). Responsible Agency: Community Development 
Department. 

 
Other jurisdictions in the Bay Area have adopted such measures, including the City of Mill 
Valley, the City of Santa Rosa, and the City of Pleasant Hill (samples attached). 
 
Reasonable Accommodation Ordinance 
 
Fair housing laws and subsequent federal and state legislation require all cities and counties to 
further housing opportunities for individuals with disabilities by identifying and removing 
constraints to the development of housing for individuals with disabilities, including local land 
use and zoning barriers, and to also provide reasonable accommodation as one method of 
advancing equal access to housing. The proposed ordinance provides a fair and reasonable 
means of accommodating the special housing needs individuals with disabilities, as required by 
state and federal law. 
 
The Fair Housing laws require that cities and counties provide flexibility or even waive certain 
requirements when it is necessary to eliminate barriers to housing opportunities for people with 
disabilities. An example of such a request might be to place a ramp in a front yard to provide 
access from the street to the front door.  
 
The State Attorney General, in a letter to the City of Los Angeles, in May 2001, stated that local 
governments have an affirmative duty under fair housing laws to provide reasonable 
accommodation and “[i]t is becoming increasingly important that a process be made available 
for  handling such requests that operates promptly and efficiently.” He advised jurisdictions not 
to use existing variance or conditional use permit processes because they do not provide the 
correct standard for making fair housing determinations and because the public process used in 
making entitlement determinations fosters opposition to much needed housing for individuals 
with disabilities. In response to the State Attorney General’s letter, many cities throughout the 
state have adopted fair housing reasonable accommodation procedures as one way of 
addressing barriers in land use and zoning regulations and procedures.  
 
A fundamental characteristic of a fair housing reasonable accommodation procedure is the 
establishment of appropriate findings that reflect the intent and specific language of both the 
federal and state fair housing statutes. In this regard, it is somewhat different than traditional or 
typical zoning cases because here the focus of review is the need of the individual with 
disabilities to overcome barriers to housing, not on the topography of the site or the unique 
character of the lot. The focus here is solely on the special need of the individual to utilize his or 
her home or dwelling unit, which is directly related to the individual’s disability. It is this 
reasoning that underlies the Attorney General’s warning not to utilize variance criteria for such 
determinations.  
 
ANALYSIS 
 
As proposed in the draft ordinance, a new process would be created in which the Community 
Development Director (or the Planning Commission if the request is related to an application 
that requires Planning Commission review) would determine that the individual making the 
request for accommodation has a disability as defined in the law and verified by an appropriate 
professional, or is developing housing for individuals with such disabilities. Second, the 
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applicant would establish that, because of the disability, the requested accommodation is 
necessary to overcome a barrier to housing. If the individual has established the need for the 
accommodation based on the disability, the Director will determine that it is “reasonable,” and 
grant the request, unless he/she can establish that granting the request would be an undue 
financial or administrative burden to the City or would result in a fundamental alteration in the 
City’s land use and zoning programs.  
 
The Director may gather additional information necessary to make a determination on a request, 
and may also consider “alternative accommodations which may provide an equivalent level of 
benefit” to that which has been requested by an individual with disabilities. An alternative 
accommodation would be considered if the Director determines that providing the requested 
accommodation would create an undue administrative or financial burden to the City or result in 
a fundamental alteration in the nature of the City’s regulations and that an alternative method is 
available to achieve an equivalent accommodation. In providing reasonable accommodation, it 
is generally presumed that the individual with disabilities is in the best position to know whether 
the requested accommodation is effective.  
 
The Director would prepare a written decision, including findings based on specific factors in the 
Fair Housing laws and delineated in the ordinance. The decision may be appealed using the 
City’s standard appeal procedures to the Planning Commission and City Council.  
 
The proposed process and various options are explained in Table 1, below. 
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NEXT STEPS 
 
The Planning Commission’s recommendation will be forwarded to the City Council for their 
consideration at a noticed, Public Hearing.  
 
INDIVIDUALS, ORGANIZATIONS AND DOCUMENTS CONSULTED 
 
Foster City General Plan 
Foster City Municipal Code 
Jean Savaree, City Attorney 
21 Elements website: www.21elements.org  
California Housing and Community Development Department website: www.hcd.ca.gov  
Sample Reasonable Accommodation Language from Woodside, April 26, 2009 
Reasonable Accommodation Ordinance, City of Pleasant Hill 
Reasonable Accommodation Ordinance, City of Santa Rosa 
Requests for Reasonable Accommodation under the Fair Housing Acts, Mill Valley 
Process for Requests for Reasonable Accommodations, City of San Jose 
 
 
ATTACHMENTS 
Resolution 
Draft Ordinance 
Letter from Attorney General, dated May 15, 2001 
Model Ordinance for Providing Reasonable Accommodation Under Federal and State Fair 

Housing Laws, Mental Health Advocacy Services, Inc., September 2003 

http://www.21elements.org/
http://www.hcd.ca.gov/


RESOLUTION NO. P-          -13 
 
RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF FOSTER CITY 
RECOMMENDING CITY COUNCIL ADOPTION OF AMENDMENTS TO TITLE 17, 
ZONING, OF THE FOSTER CITY MUNICIPAL CODE BY ADDING CHAPTER 17.84, 
REASONABLE ACCOMMODATION  - RZ-13-004 
 
 

CITY OF FOSTER CITY PLANNING COMMISSION 
 
WHEREAS, the federal Fair Housing Amendments Act of 1988 and the California Fair 
Employment and Housing Act prohibit discrimination in housing against individuals with 
disabilities and require that cities take affirmative action to eliminate regulations and 
practices that deny housing opportunities to individuals with disabilities; and 
 

WHEREAS, fair housing laws require that cities provide individuals with 
disabilities (or their representatives, or developers of housing for people with disabilities) 
flexibility in the application of land use and zoning regulations; and  

 
WHEREAS, cities are required to identify constraints to providing housing for 

individuals with disabilities and develop strategies for removing those constraints, and to 
have a program that removes constraints, to, or provides reasonable accommodations 
for such housing; and 

 
 WHEREAS, the following provisions of the Housing Element of the City of Foster 
City’s General Plan reflect the City’s intention to encourage housing for the disabled and 
to simplify the land use review process:  

• H-F-2 Special Needs.  Encourage a mix of housing units throughout the City 
including those for lower income seniors, families with children, single parents, 
young families, victims of domestic violence, and the disabled.  

• H-F-2-e Reasonable Accommodation: Adopt a Reasonable Accommodation 
Ordinance. The City has established internal review procedures that provide 
individuals with disabilities reasonable accommodation in rules, policies, 
practices and procedures that may be necessary to ensure equal access to 
housing. The purpose of these procedures and an ordinance is to provide a 
process for individuals with disabilities to make requests for reasonable 
accommodation in regard to relief from the various land use, zoning, or building 
laws, rules, policies, practices and/or procedures of the City. 

 
WHEREAS, Government Code Section 65583 requires that the Housing Element 

address and, where appropriate and legally possible, remove governmental constraints 
to the maintenance, improvement and development of housing for persons with 
disabilities.  The program shall remove constraints to, and provide reasonable 
accommodations for housing designed for, intended for occupancy by, or with the 
supportive services for, persons with disabilities; and  
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 WHEREAS, the proposed ordinance is exempt from the California Environmental 
Quality Act (CEQA) under Public Resources Code Section 15061(b)(3) because it does 
not have the potential for causing a significant effect on the environment; and 

 
 WHEREAS, a Notice of Public Hearing was duly posted and published for 

consideration at the Planning Commission meeting of August 15, 2013, and, on said 
date, the Public Hearing was opened, held, and closed. 
 

NOW, THEREFORE, BE IT RESOLVED that the Planning Commission, based 
on facts and analysis in the staff report, written and oral testimony, and exhibits 
presented, finds that: 
 
1. The proposed amendments are consistent with the Foster City General Plan, 

specifically Housing Element Policy H-F-2 and Housing Implementation Measures 
H-F-2e; and 

2. The proposed amendments will assist the City to facilitate the provision of housing 
for all segments of the community, including persons with disabilities. 
 

BE IT FURTHER RESOLVED that the Planning Commission of the City of Foster 
City hereby recommends that the City Council adopt the proposed amendments to Title 
17, Zoning, of the Foster City Municipal Code (RZ-13-004) as presented in the attached 
draft ordinance, Exhibit A, attached hereto and incorporated herein.   
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PASSED AND ADOPTED by the Planning Commission of the City of Foster City 
at a Regular Meeting thereof held on August 15, 2013 by the following vote: 
 

AYES, COMMISSIONERS: 
 

NOES, COMMISSIONERS: 
 

ABSTAIN, COMMISSIONERS: 
 

ABSENT, COMMISSIONERS: 
 
 
 
 
    
 DAN DYCKMAN, CHAIR                
 
 
 
ATTEST: 
 
 
 
_____________________________                                                                
CURTIS BANKS, SECRETARY 
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ORDINANCE NO. __________ 
 

AN ORDINANCE OF THE CITY OF FOSTER CITY AMENDING TITLE 17, ZONING, 
OF THE FOSTER CITY MUNICIPAL CODE BY ADDING CHAPTER 17.84, 
REASONABLE ACCOMMODATION – RZ-13-004 

 
 
 

CITY OF FOSTER CITY  
 
THE CITY COUNCIL OF THE CITY OF FOSTER CITY DOES FIND AND ORDAIN as 
follows: 
 

Section 1: The City Council of the City of Foster City, California, hereby finds and 
determines: 
 
 WHEREAS, the federal Fair Housing Amendments Act of 1988 and the California 
Fair Employment and Housing Act prohibit discrimination in housing against individuals 
with disabilities and require that cities take affirmative action to eliminate regulations 
and practices that deny housing opportunities to individuals with disabilities; and 
 

WHEREAS, fair housing laws require that cities provide individuals with 
disabilities (or their representatives, or developers of housing for people with disabilities) 
flexibility in the application of land use and zoning regulations; and  

 
WHEREAS, cities are required to identify constraints to providing housing for 

individuals with disabilities and develop strategies for removing those constraints, and to 
have a program that removes constraints to, or provides reasonable accommodations 
for such housing; and 

 
 WHEREAS, the following provisions of the Housing Element of the City of Foster 
City’s General Plan reflect the City’s intention to encourage housing for the disabled and 
to simplify the land use review process:  

• H-F-2 Special Needs.  Encourage a mix of housing units throughout the City 
including those for lower income seniors, families with children, single parents, 
young families, victims of domestic violence, and the disabled.  

• H-F-2-e Reasonable Accommodation: Adopt a Reasonable Accommodation 
Ordinance. The City has established internal review procedures that provide 
individuals with disabilities reasonable accommodation in rules, policies, 
practices and procedures that may be necessary to ensure equal access to 
housing. The purpose of these procedures and an ordinance is to provide a 
process for individuals with disabilities to make requests for reasonable 
accommodation in regard to relief from the various land use, zoning, or building 
laws, rules, policies, practices and/or procedures of the City. 
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WHEREAS, Government Code Section 65583 requires that the Housing Element 
address and, where appropriate and legally possible, remove governmental constraints 
to the maintenance, improvement and development of housing for persons with 
disabilities.  The program shall remove constraints to, and provide reasonable 
accommodations for housing designed for, intended for occupancy by, or with the 
supportive services for, persons with disabilities; and  

 
 WHEREAS, the Planning Commission by adoption of Resolution P-___-13 on 
August 15, 2013, recommended approval of the proposed amendment; and 
 
 WHEREAS, the proposed ordinance is exempt from the California Environmental 

Quality Act (CEQA) under Public Resources Code Section 15061(b)(3) because it does 
not have the potential for causing a significant effect on the environment. 

 
  NOW, THEREFORE THE CITY COUNCIL OF THE CITY OF FOSTER CITY, 

CALIFORNIA, ORDAINS THAT: 
 
Section 2. A new Chapter 17.84 shall be added to Title 17, Zoning, of the Foster City 
Municipal Code as follows: 
 

Chapter 17.84 
Reasonable Accommodation 

 
Sections: 
17.84.010 Purpose. 
17.84.020 Applicability. 
17.84.030 Availability of Information 
17.83.040 Application Requirements. 
17.84.050 Review Authority. 
17.84.060 Review Procedure. 
17.84.070 Limitations. 
17.84.080 Findings and Decision. 
17.84.090 Appeal of Determination. 
17.84.100 Rescission of Grants of Reasonable Accommodation. 
 
17.84.010 Purpose. 
The purpose of this chapter is to provide a formal procedure to request reasonable 
accommodation for persons with disabilities seeking equal access to housing under the 
Federal Fair Housing Act and the California Fair Employment and Housing Act (the 
Acts) in the application of zoning laws and other land use regulations, policies and 
procedures. 
 
17.84.020 Applicability. 
A. A request for reasonable accommodation may be made by any person with a 
disability, their representative or any developer or provider of housing for persons with 
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disabilities, when the application of a zoning law or other land use regulation, policy or 
practice acts as a barrier to fair housing opportunities for persons with disabilities.  
B. A person with a disability is a person who has a physical or mental impairment that 
limits or substantially limits one or more major life activities, anyone who is regarded as 
having such impairment or anyone who has a record of such impairment. This Chapter 
is intended to apply to those persons who are defined as disabled under the Acts. 
C. A request for reasonable accommodation may include a modification or exception to 
the land use or zoning regulations, policies, practices or procedures for the siting, 
development and use of housing or housing- related facilities that would eliminate 
regulatory barriers to housing opportunities for a person with a disability. Requests for 
reasonable accommodation shall be made in the manner prescribed by Section 
17.84.030 (Application Requirements). 
 
17.84.030 Availability of Information 
Notice of the availability of reasonable accommodation shall be prominently displayed at 
the public information counter in the Community Development Department, advising the 
public of the availability of the procedure for eligible individuals.  
 
17.84.040 Application Requirements. 
A. Application. Requests for reasonable accommodation by any eligible person or entity 
described in Section 17.84.020A shall be submitted on an application form provided by 
the Community Development Department, or in the form of a letter, to the Director of 
Community Development and shall contain the following information: 

1. The applicant's name, address and telephone number. 
2. Address of the property for which the request is being made. 
3. The property owner’s name, address and telephone number and the owner’s 

written consent. 
4. The current actual use of the property. 
5. The basis for the claim that the individual that resides or will reside at the 

property is considered disabled under the Acts. 
6. The zoning code provision, regulation or policy from which reasonable 

accommodation is being requested. 
7. Why the reasonable accommodation is necessary to make the specific property 

accessible to the individual. 
8. Copies of memoranda, correspondence, pictures, plans or background 

information reasonably necessary to reach a decision regarding the need for the 
accommodation. 

Any information identified by an applicant as confidential shall be retained in a manner 
so as to respect the privacy rights of the applicant and shall not be made available for 
public inspection. If necessary to reach a determination on the request for reasonable 
accommodation, the reviewing authority may request further information from the 
applicant consistent with fair housing laws, specifying in detail the information that is 
required.  In the event that a request for additional information is made, the 45-day 
period to issue a decision set forth in Section 17.84.060 is stayed until the applicant 
responds to the request. 
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B. Review with other land use applications. If the project for which the request for 
reasonable accommodation is being made also requires some other discretionary 
approval (including but not limited to; conditional use permit, design review, general 
plan amendment, zone change, annexation, etc.), then the applicant shall file the 
information required by Subsection A together for concurrent review with the application 
for discretionary approval. 
 
17.84.050 Review Authority. 
A.  Director of Community Development. Requests for reasonable accommodation shall 
be reviewed by the Director of Community Development (Director), or his designee if no 
approval is sought other than the request for reasonable accommodation. 
B.  Other Review Authority. Requests for reasonable accommodation submitted for 
concurrent review with another discretionary land use application shall be reviewed by 
the authority reviewing the discretionary land use application. 
 
17.84.060 Review Procedure. 
A. Director Review. 
If no approval is sought other than the request for reasonable accommodation, the 
Director, or his designee, shall make a written determination within 45 days of the date 
of the request and either grant, grant with modifications, or deny a request for 
reasonable accommodation in accordance with Section 17.84.080 (Findings and 
Decision). 
B. Other Reviewing Authority. 
If the reasonable accommodation is submitted for concurrent review with another land 
use application, the written determination on whether to grant or deny the request for 
reasonable accommodation shall be made by the authority responsible for reviewing the 
discretionary land use application in compliance with the applicable review procedure 
for the discretionary review. The written determination to grant or deny the request for 
reasonable accommodation shall be made in accordance with Section 17.84.080 
(Findings and Decision). 
 
17.84.070 Limitations. 
A reasonable accommodation request granted pursuant to Section 17.64.060 shall be 
limited to any, or all, of the following: 
1. Paved area coverage not greater than 250 square feet in excess of allowable limits 

for the site;  
2. Lot coverage not greater than 150 square feed in excess of allowable limits for the 

site;  
3. Encroachment into setbacks not greater than 10% of the allowable setback;  
4. Height increase not more than 10% of the allowed height. 
 
17.84.080 Findings and Decision. 
A.  Findings. The written decision to grant or deny a request for reasonable 
accommodation will be consistent with the Acts and shall be based on consideration of 
the following factors: 
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1. Whether the housing, which is the subject of the request, will be used by an 
individual disabled under the Acts.  

2. Whether the request for reasonable accommodation is necessary to make 
specific housing available to an individual with a disability under the Acts.  

3. Whether the requested reasonable accommodation would impose an undue 
financial or administrative burden on the City. 

4. Whether the requested reasonable accommodation would require a 
fundamental alteration in the nature of a City program or law, including but not 
limited to land use and zoning.  

5. Whether the request will have a significant adverse impact on surrounding 
uses.  

6. Whether there are reasonable alternatives that would provide an equivalent 
level of benefit without requiring a modification or exception to the City’s 
applicable rules, standards and practices.  

B. Conditions of Approval. In granting a request for reasonable accommodation, the 
reviewing authority may impose any conditions of approval deemed reasonable and 
necessary to ensure that the reasonable accommodation would comply with the findings 
required by Subsection A above. 
 
17.84.090 Appeal of Determination. 
A determination by the reviewing authority to grant or deny a request for reasonable 
accommodation may be appealed in compliance with Section 17.06.150 of Title 17, 
Zoning. 
 
17.84.100 Rescission of Grants of Reasonable Accommodation.  
Any approval or conditional approval of an application under this chapter may be 
conditioned to provide for its rescission or automatic expiration under appropriate 
circumstances.  
 
 Section 3.  Severability.  If any section, subsection, sentence, clause or phrase of 
this Ordinance is for any reason held to be invalid, such decision shall not affect the 
validity of the remaining portions of this Ordinance.  The City Council hereby declares 
that it should have adopted the Ordinance and each section, subsection, sentence, 
clause or phrase thereof, irrespective of the fact that any one or more sections, 
subsections, sentences, clauses or phrases be declared unconstitutional. 
 
 Section 4.  Taking Effect.  This Ordinance shall take effect and be in force thirty 
(30) days from and after its adoption. 
 
 Section 5.  Posting.  Within fifteen (15) days after the adoption of this Ordinance, 
the City Clerk shall have it posted in three (3) public places designated by the City 
Council. 
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This Ordinance was introduced and read on the ___ day of _____, 2013, and 
passed and adopted on the __________ day of ___________________, 2013, by the 
following vote: 
 
AYES: 
 
NOES: 
 
ABSENT: 
 
ABSTAIN: 
 
 
 

_________________________________ 
                                  PAM FRISELLA, MAYOR                                      

 
 
 
ATTEST: 
 
 
 
______________________________________ 
DORIS L. PALMER, CITY CLERK 
 
 



OFFICE OF THE ATTORNEY GENERAL 

BILL L()CK YLl~ 
/\')'"1 ()I~NI·""'· Cit'NI:Ri\1 

May 15, 2001 

To: All California Mayors: 

Re: Adoption of A Reasonable Accommodation Procedure 

Both the federal Fair Housing Act ("FHA") and the California Fair Employment and 
Housing Act ("FEHA") impose an affirmative duty on local governments to make reasonable 
accommodations (i. e., modifications or exceptions) in their zoning laws and other land use 
regulations and practices when such accommodations "may be necessary to afford" disabled 
persons "an equal opportunity to use and enjoy a dwelling." (42 U.S.C. § 3604(f)(3)(B); see also 
Gov. Code, §§ 12927(c)(1), 12955(1).) 1 Although this mandate has been in existence for some 
years now, it is our understanding that only two or three local jurisdictions in California provide 
a process specifically designed for people with disabilities and other eligible persons to utilize in 
making such requests. In my capacity as Attorney General of the State of California, I share 
responsibility for the enforcement of the FEHA's reasonable accommodations requirement with 
the Department of Fair Employment and Housing. Accordingly, I am writing to encourage your 
jurisdiction to adopt a procedure for handling such requests and to make its availability known 
within your community. 2 

I Title II of the Americans with Disabilities Act (42 U.S.c. §§ 12131-65) and section 504 
of the Rehabilitation Act (29 U.S.c. § 794) have also been found to apply to zoning ordinances 
and to require local jurisdictions to make reasonable accommodations in their requirements in 
certain circumstances. (See Bay Area Addiction Research v. City ofAntioch (9th Cir. 1999) 179 
F.3d 725; see also 28 C.F.R. § 35. 130(b)(7) (1997).) 

2 A similar appeal has been issued by the agencies responsible for enforcement of the 
FHA. (See Joint Statement of the Department of Justice and the Department of Housing and 
Urban Development, Group Homes, Local Land Use and the Fair Housing Act (Aug. 18, 1999), 
p. 4, at < http://www.bazelon.org/cpfua/cpfua.html> [as of February 27,2001].) 

http://www.bazelon.org/cpfua/cpfua.html


May 15,2001 

Page 2 


It is becoming increasingly important that a process be made available for handling such 
requests that operates promptly and efficiently. A report issued in 1999 by the California' 
Independent Living Council makes it abundantly clear that the need for accessible and affordable 
housing for Californians with disabilities will increase significantly over the CQUl'se of the present 
decade.3 The report's major findings include the following: 

.• Between 1999 and 2010, the number ofCalifornians with some form ofphysical or 
psychological disability is expected to increase by at least 19 percent, from' approximately 
6.6 million to 7.8 million, and may rise as high as 11.2 million. The number with severe 
disabilities is expected to increase at approximately the same rate, from 3.1 million to 3.7 
million, and may reach 6.3 million." . Further, most ofthis increase will likely he 

s concentrated in California's nine largest counties.

. • Ifthe percentages ofthis population who live in community settings-that is, in private 
homes' or apartments (roughly 66.4 percent) and group homes (approximately 10.8 
percent)-is to be maintained, there will have to be a substantial expansion in the stock of 
suitable housing in the next decade.· The projected growth ofthis population translates 
into a need to accommodate an additional 800,000 to 3.1 million people with disabilities 
in affordable and accessible private residences or apartments and an additional 100,000 to 

. 500,000 in group homes. 

I recognize that many jurisdictions currently handle requests by people with disabilities 
f~r relief from the strict terms oftheir zoning ordinances purSuant to existing variance or 
conditional use permit procedures. I also·~gnize that several courts called upon to address the 

. matter have concluded that requiring people with disabilities to u~ existing, non­
"\ 

3See Tootelian & Gaedeke, The Impact ofHouSing Availability, Accessibility, and 
Affordability On People 'With Disabilities (April 1999) at <htq>:llwww.calsilc.org/housing.htm1> 
[as ofFebruary 27, 2001]. . 

%e lower projections are·based on the asswnption that the percentage ofCalifornia 

residents with disabilities will remain constant over time, at approximately 19 percent (i.e., one 

.in every five) overall, with about 9.2 percent having severe disabilities. The higher' figures, 

reflecting adjustments for the aging ofthe state's Population and the higher proportion of the 

elderly who are disabled, assume that these percentages·will increase to around 28 percent (i.e., 

one in every four) overall, with 16 percent having severe diSabilities. (Ibid.) . 


s-rb.ese are: Alameda, Contra Costa, Los Angeles, Orange, Riverside, Sacramento, San 

Bernardino, San Diego, and Santa:· Clara. (Ibid.) 
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discriminatory procedures such as these is not of itself a violation ofthe FHA.6 Several . 
conSiderations counsel against exclusive reliance on these alternative procedures, however. 

Chiefamong these is the increased risk ofwrongfully denying a disabled applicant's 
request for relief and incurring the consequent liability for monetary damages, penalties, 
attorneys' fees, and costs which violations ofthe state and federal fair housing laws often entail. 7 

This risk. exists because the criteria for detennining whether to grant a variance or conditional use 
. permit typically differ from those which govern the determination whether a requested 

accommodation is reasonable within the meaning of the fair housing laws. 8 

ThUs, municipalities relying upon these alternative procedures have found themselves in 
the position ofhaving refused to approve a project as a result ofCQnsiderations which, while 
sufficient to justify the refusal under the criteria applicable to grant ofa vanance or conditional 
use permit, were insufficient to justify the denial when judged in light of the fair housing laws' 
reasonable accommodations JpaIldate. (See, e.g., Hovson's Inc. v. Township ofBrick(3rd Cir. 
1996) 89 F.3d 1096 (township found to have violated the FHA's reasonable accommodation 
mandate in refusing to grant a conditional use permit to allow construction ofa nursing home in 
a "Rural Residential-Adult Comniunity Zone" despite the fact that the denial was sustained by 
the state courts under applicable zoning criteria); Trovato v. City ofManchester,N.H. (D.N.H. 
1997) 992 F.Supp. 493 (city which denied disabled applicants permission to build a paved 
parking space in front of their home beCause oftheir failure to meet state law requirements for a 
varlaQ.ce found to have violated the FHA's reasonable accommodation mandate) .. 

'See, U.S. v. Village ofPalatine, RI. (7th Cir. 1994) 37 F3d 1230, 1234; Oxford House, 
Inc. v. City ofVirginia Beach (E.D.Va. 1993) 825 F.Supp. 1251, 1262; see generally Annot. 
(1998) 148 A.L.R Fed. 1, 115-121, and later cases (2000 pocket supp.) p. 4.) 

7 See 42 U.S.C. § 3604(f)(3)(B); Gov. Code, §§ 12987(a)~ 12989.3(f). 

• Under the FHA, an acconuD.oda.tion is.deemed "reasonable" so long as it does not 
impose "undue financial and administrative burdenS" on the municipality or require a 
"fundamental alteration in the nature" ofits zoning scheme. (See, e.g., City ofEdmonds v. 
Washington State Bldg. Code Council (9th Cir. 1994) 18 F.3d802, 806; Turning Point, Inc. v. 
City ofCaldwell (9th Cir. 1996) 74 F.3d 941; Hovsons, Inc. v. Township ofBrick(3rd Cir. 1996) 
89 F.3d 1096, 1104; Smith & Lee Associates, Inc. v. City ofTaylor, Michigan "(6th Cir. 1996) 102 
F.3d 781, .195; Erdman v. City ofFort Atkinson (7th Cir. 1996) 84 F.3d 960; Shapiro v. Cadman 
Towers, Inc. (2d Cir. 1995) 51 F.3d 328,334; see also Gov. Code, §12955.6 [explicitly declaring 
that the FEHA's housiDg discrimination. provisions shall be construed to afford people with 
disabilities, among others, no lesser rights or remedies than the FHA].) . 

http:varlaQ.ce
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Further, and perhaps even more importantly, it may well be that reliance on these 
alternative procedures, with their different governing criteria, serves at least in some 
circumstances to encourage community opposition to projects involving ~ly,needed 
housing for the disabled. As you are well aware, opposition to such housiIig is often grounded 
on stereotypical assumptions abOut people with disabilities and apparently equally unfounded 
co.ncerns about the impact ofSuch homes on surrounding property values.9 Moreover, once 
triggered, it is difficult to quell. Yet this is the very type ofopposition that, for exainple, the 
~ical conditi~nal use permit procedut~, with its geneIa1 heal~ safety,and welfare standard, 
would seem rather predictably to invite, whereas a procedUre cond~ pmsuant to the more 
focused criteria applicable to the 'reasoDable ~odation detennination would not. 

For these reasons, I 'QI'ge your jurisdiction to amend your zoning ordinances to include 'a 
procedure for handling requests for reasonable accommod8.u.on made pursuant to the f~ ,housing 
laws. This task is not a burdensOme one.' Examples of~nable accommodation ordinances 
are easily attainable from jurisdictions which have already taken this stepl.O and from vatious 

. nonprofit groups which provide services to people With disabilities, among others.ll It is, 
howev.er, an important one. By taking ,this one, relatively simple step, you can help to ensure the 
inclusion in our communities ofthose among us who are disabled 

Sincerely, 

BILL LOCKYER 
. A1tomeyGeneral 

~umerous studies support the conclusion that such concerns about property values are 
misp1:aced (See Lauber, A Real LULU: Zoningfor Group Homes and Halfway HoUses Under 
The Fair Housing Amendments Act of19~8 (W"mter 1996) 29 J. Marshall L. Rev. 369, 384-385 
& fn. 50 (reporting that there are more than fifty such studies, all ofwhich found no effect on 
property values, even for the homes immediately adjacent).) A compendium ofthese studies, 
many ofwbich also document the lack ofany foundation for other commonly expressed fears 
about housing for people with disabilities, ~ available. (See Council ofPlAnning Libi'arians, 
There Goes the Neighborhood . .. A SummarY ofStudies Addressing the Most Often Expressed 
Fears abOut the EJfocts OJ'Group Homes on Neighborhooas in wliiJ:n Tliey'AY(-Placed 
(Bibliography No. 259) (Apr. 1990).) ...' 

10 Within California, these include ~e cities ofLong Beach and'~an Jose. 

n Mental H~th AdVoCacy Services, Inc., ofLos Angeles for example, maintains a 

, coll~on of reasonable accommodations ordinances, copies of which are available ~n 


request. 




 
 

 
MODEL ORDINANCE FOR PROVIDING  

REASONABLE ACCOMMODATION UNDER  
FEDERAL AND STATE FAIR HOUSING LAWS 
 

The following documents have been prepared for use by cities and counties to 
provide a process for making reasonable accommodation to land use and zoning 
decisions and procedures regulating the siting, funding, development and use of 

housing for people with disabilities. 
 
 
 
 
 
 
 
 
 

Developed by Mental Health Advocacy Services, Inc. 
September 2003 

 
 

 
For More Information, Contact: 
Kim Savage, Senior Attorney 

Mental Health Advocacy Services, Inc. 
3255 Wilshire Blvd., Suite 902 
Los Angeles, California 90010 

(213) 389-2077 
 

 
 
 
 
 
 
 
 
 

This document may not be reproduced, in whole or in part, without appropriate attribution to 
Mental Health Advocacy Services, Inc.  For additional information, contact Mental Health 

Advocacy Services, Inc., 3255 Wilshire Blvd., #902, Los Angeles, CA 90010, (213) 389-2077. 



 
 

Introduction 
 
Jurisdictions have become increasingly aware of their obligations under fair 
housing laws and federal and state housing planning documents to remove 
land use and zoning constraints to the development of housing for individuals 
with disabilities and provide reasonable accommodation to ensure equal 
access to housing.  This introduction explains those legal mandates that 
require cities and counties to both eliminate fair housing violations and 
implement a procedure for providing reasonable accommodation in land use, 
zoning and building regulations, policies, practices and procedures.      

 

Federal and State Fair Housing Laws  
 

The federal Fair Housing Amendments Act of 1988 and California’s Fair 
Employment and Housing Act prohibit discrimination against individuals with 
disabilities in housing and require that cities and counties take affirmative 
action to eliminate regulations and practices that deny housing opportunities 
to individuals with disabilities. More specifically, fair housing laws require that 
cities and counties provide individuals with disabilities or developers of 
housing for people with disabilities, flexibility in the application of land use and 
zoning and building regulations, practices and procedures. Local jurisdictions 
must even waive certain requirements when it is necessary to eliminate 
barriers to housing opportunities. For example, a family could seek 
reasonable accommodation from its local jurisdiction for waiver of a 
residential fence height restriction so their son, who because of his mental 
disability fears unprotected spaces, may use the backyard.  This reasonable 
accommodation mandate could also provide flexibility in the application of a 
local zoning code regulation that limits the size of residences in R1 zones.  
Reasonable accommodation could be provided to allow an individual with a 
disability to exceed that limit to build a wheelchair ramp. 
 
While fair housing laws intend that all people have equal access to housing, 
the law also recognizes that individuals with disabilities may need extra tools 
to achieve equality.  Providing reasonable accommodation is one way for 
local jurisdictions to provide relief from land use and zoning and building 
regulations and procedures that have the effect of discriminating against the 
development, siting and use of housing for individuals with disabilities.  
Adopting a reasonable accommodation ordinance will not, however, cure a 
zoning ordinance that on its face discriminates against individuals with 
disabilities.  Nor will an offer of reasonable accommodation ever excuse a city 
or county from liability for intentional discrimination.    



 
 

Federal and State Mandated Housing Planning Documents 
 
In addition to complying with fair housing laws, a jurisdiction is also required 
by both federal and state law to develop plans for meeting the housing needs 
of those in the jurisdiction, including individuals with disabilities.  Both the 
federally mandated Analysis of Impediments to Fair Housing Choice, which is 
a stand-alone document, and a part of the Consolidated Plan and, California’s 
Housing Element statute require that local governments identify constraints to 
providing housing for individuals with disabilities and develop strategies for 
removing those constraints.  In addressing the housing needs of individuals 
with disabilities, the statute now recognizes that local land use and zoning 
regulations, practices and procedures impose significant barriers to 
developing much needed housing for individuals with disabilities.   Every 
jurisdiction’s housing element must have a program that:    

“ . . . remove[s] constraints to, or provide[s] reasonable accommodations 
for housing designed for, intended for occupancy by, or with supportive 
services for, persons with disabilities.”   Cal. Gov. Code § 65583(c)(3). 

 
The most effective way for local governments to comply with the housing 
element requirement to remove constraints to the development of housing for 
individuals with disabilities is to undertake an impediments study to identify 
local barriers to the development of housing for individuals with disabilities, 
and thereafter revise land use and zoning and building code regulations, 
practices and procedures that violate fair housing laws.  At the same time, 
cities and counties should adopt a reasonable accommodation ordinance to 
provide for flexibility in the application of zoning and land use regulations and 
procedures.  If a local government’s housing element fails to comply with the 
housing element requirements that address land use and zoning barriers to 
the development and siting of housing for individuals with disabilities as set 
forth above, its planning document will be considered deficient when it is 
reviewed by the California Department of Housing and Community 
Development.   
 
California Attorney General Letter 
 
The State Attorney General’s recent urging that all California cities and 
counties implement a fair housing reasonable accommodation procedure for 
their land use and zoning activities further compels jurisdictions to adopt a 
reasonable accommodation ordinance for individuals with disabilities.  In his 
May 2001 letter, Attorney General, Bill Lockyer, explained that local 
governments have an affirmative duty under fair housing laws to provide 
reasonable accommodation and “[i]t is becoming increasingly important that a 
process be made available for handling such requests that operates promptly 
and efficiently.”  The State Attorney General, in rejecting local governments’ 



 
 

use of the variance or conditional use permit process to evaluate requests for 
reasonable accommodation under fair housing laws, explained:  

 
“Further, and perhaps even more importantly, it may well be that reliance 
on these alternative procedures, with their different governing criteria, 
serves at least in some circumstances to encourage community opposition 
to projects involving desperately needed housing for the disabled.  As you 
are well aware, opposition to such housing is often grounded on 
stereotypical assumptions about people with disabilities and apparently 
equally unfounded concerns about the impact of such homes on 
surrounding property values.”   California Attorney General letter, May 
2001 (emphasis added). 
 

In response to the State Attorney General’s letter, many cities throughout the 
state have indicated that they are adopting fair housing reasonable 
accommodation procedures as one way of addressing barriers in land use 
and zoning regulations and procedures. 
 
We urge cities and counties to take a comprehensive approach to eliminating 
discrimination and furthering housing opportunities for individuals with 
disabilities. By reviewing and revising as necessary local zoning and land use 
regulations, procedures and practices and adopting a reasonable 
accommodation ordinance, local governments will go a long way in complying 
with fair housing laws and furthering the housing opportunities of individuals 
with disabilities.   



 
 

ORDINANCE NO. _____ 
 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF __________ 
ADDING SECTIONS ____ TO THE MUNICIPAL CODE, PROVIDNG A 

PROCEDURE FOR REASONABLE ACCOMMODATION IN THE CITY’S LAND 
USE AND ZONING AND BUILDING REGULATIONS PURSUANT TO FAIR 

HOUSING LAWS. 
 

THE CITY COUNCIL OF THE CITY OF ________ ORDAINS AS FOLLOWS: 

 

Sec. 1.  Purpose. 
 
It is the policy of the jurisdiction, pursuant to the federal Fair Housing 
Amendments Act of 1988 and the California Fair Employment and Housing Act 
(hereafter “fair housing laws”), to provide individuals with disabilities reasonable 
accommodation in rules, policies, practices and procedures to ensure equal 
access to housing and facilitate the development of housing for individuals with 
disabilities.  This ordinance establishes a procedure for making requests for 
reasonable accommodation in land use, zoning and building regulations, policies, 
practices and procedures of the jurisdiction to comply fully with the intent and 
purpose of fair housing laws.  
 
Sec.  2.  Findings.    
 
The Council of the jurisdiction finds: 
 
The federal Fair Housing Amendments Act of 1988 and California’s Fair 
Employment and Housing Act impose an affirmative duty on local governments 
to make reasonable accommodation in their land use and zoning regulations and 
practices when such accommodation may be necessary to afford individuals with 
disabilities an equal opportunity to housing;    

 
A. The Housing Element of the jurisdiction must identify and develop a plan 

for removing governmental constraints to housing for individuals with 
disabilities including local land use and zoning constraints or providing 
reasonable accommodation; 

 
B. The Attorney General of the State of California has recommended that 

cities and counties implement fair housing reasonable accommodation 
procedures for making land use and zoning determinations concerning 
individuals with disabilities to further the development of housing for 
individuals with disabilities; 



 
 

 
C. A fair housing reasonable accommodation procedure for individuals with 

disabilities and developers of housing for individuals with disabilities to 
seek relief in the application of land use, zoning and building regulations, 
policies, practices and procedures will further the jurisdiction’s compliance 
with federal and state fair housing laws and provide greater opportunities 
for the development of critically needed housing for individuals with 
disabilities. 

 

Sec. 3.  Applicability.  
 
Reasonable accommodation in the land use and zoning context means providing 
individuals with disabilities or developers of housing for people with disabilities, 
flexibility in the application of land use and zoning and building regulations, 
policies, practices and procedures, or even waiving certain requirements, when it 
is necessary to eliminate barriers to housing opportunities. 
 
An individual with a disability is someone who has a physical or mental 
impairment that limits one or more major life activities; anyone who is regarded 
as having such impairment; or anyone with a record of such impairment.  
 
A request for reasonable accommodation may be made by any individual with a 
disability, his or her representative, or a developer or provider of housing for 
individuals with disabilities, when the application of a land use, zoning or building 
regulation, policy, practice or procedure acts as a barrier to fair housing 
opportunities.   
 

Sec. 4.  Notice to the Public of Availability of Accommodation Process. 
 
Notice of the availability of reasonable accommodation shall be prominently 
displayed at public information counters in the planning, zoning and building 
departments, advising the public of the availability of the procedure for eligible 
individuals. Forms for requesting reasonable accommodation shall be available 
to the public in the Planning and Building and Safety departments. 

 

Sec. 5.  Requesting Reasonable Accommodation. 
 

A. In order to make housing available to an individual with a disability, any 
eligible person as defined in Sec. 3 may request a reasonable 
accommodation in land use, zoning and building regulations, policies, 
practices and procedures. 



 
 

  
B. Requests for reasonable accommodation shall be in writing and provide 

the following information: 
 

(1) Name and address of the individual(s) requesting reasonable 
accommodation; 

 
(2) Name and address of the property owner(s); 

 
(3) Address of the property for which accommodation is requested; 

 
(4) Description of the requested accommodation and the regulation(s), 

policy or procedure for which accommodation is sought; and 
 

(5) Reason that the requested accommodation may be necessary for 
the individual(s) with the disability to use and enjoy the dwelling. 

 
C. Any information identified by an applicant as confidential shall be retained 

in a manner so as to respect the privacy rights of the applicant and shall 
not be made available for public inspection. 

 
D. A request for reasonable accommodation in regulations, policies, practices 

and procedures may be filed at any time that the accommodation may be 
necessary to ensure equal access to housing.  A reasonable 
accommodation does not affect an individual’s obligations to comply with 
other applicable regulations not at issue in the requested accommodation.  

 
E.  If an individual needs assistance in making the request for reasonable 

accommodation, the jurisdiction will provide assistance to ensure that the 
process is accessible.  

 

Sec. 6.  Reviewing Authority.   
 

A. Requests for reasonable accommodation shall be reviewed by the 
“reviewing authority,” using the criteria set forth in Sec. 7.  

 
B. The reviewing authority shall issue a written decision on a request for 

reasonable accommodation within thirty (30) days of the date of the 
application and may either grant, grant with modifications, or deny a 
request for reasonable accommodation in accordance with the required 
findings set forth in Sec. 7.   

 
C. If necessary to reach a determination on the request for reasonable 

accommodation, the reviewing authority may request further information 
from the applicant consistent with fair housing laws, specifying in detail the  



 
 

 information that is required.   In the event that a request for additional information is 
made, the thirty (30) day period to issue a decision is stayed until the applicant 
responds to the request.   
 

Sec. 7.  Required Findings.  
 
The written decision to grant, grant with modifications, or deny a request for 
reasonable accommodation shall be consistent with fair housing laws and based 
on the following factors:  
 

(1) Whether the housing, which is the subject of the request for reasonable 
accommodation, will be used by an individual with disabilities protected 
under fair housing laws; 

 
(2) Whether the requested accommodation is necessary to make housing 

available to an individual with disabilities protected under the fair housing 
laws;  

 
(3) Whether the requested accommodation would impose an undue financial 

or administrative burden on the jurisdiction and; 
 

(4) Whether the requested accommodation would require a fundamental 
alteration in the nature of the jurisdiction’s land use and zoning or building 
program. 

 
Sec. 8.  Written Decision on the Request for Reasonable Accommodation.  
 

A. The written decision on the request for reasonable accommodation shall 
explain in detail the basis of the decision, including the reviewing 
authority’s findings on the criteria set forth in Sec. 7. All written decisions 
shall give notice of the applicant’s right to appeal and to request 
reasonable accommodation in the appeals process as set forth below.  
The notice of decision shall be sent to the applicant by certified mail.  

 
B. The written decision of the reviewing authority shall be final unless an 

applicant appeals it to the jurisdiction’s planning commission. 
 

C. If the reviewing authority fails to render a written decision on the request 
for reasonable accommodation within the thirty (30) day time period 
allotted by Sec. 6, the request shall be deemed granted.  

 
D. While a request for reasonable accommodation is pending, all laws and 

regulations otherwise applicable to the property that is the subject of the 
request shall remain in full force and effect.  

 



 
 

Sec. 9.  Appeals.   
 

A. Within thirty (30) days of the date of the reviewing authority’s written 
decision, an applicant may appeal an adverse decision. Appeals from the 
adverse decision shall be made in writing.  

 
B. If an individual needs assistance in filing an appeal on an adverse 

decision, the jurisdiction will provide assistance to ensure that the appeals 
process is accessible. 

 
C. All appeals shall contain a statement of the grounds for the appeal. Any 

information identified by an applicant as confidential shall be retained in a 
manner so as to respect the privacy rights of the applicant and shall not be 
made available for public inspection. 

 
D. Nothing in this procedure shall preclude an aggrieved individual from 

seeking any other state or federal remedy available. 



 
 

EXHIBIT A 
 

NOTICE OF FAIR HOUSING ACCOMMODATION PROCEDURES FOR PEOPLE 
WITH DISABILITIES 

 
THIS IS NOT A COMPREHENSIVE EXPLANATION OF YOUR RIGHTS UNDER 

FEDERAL and STATE FAIR HOUSING LAWS. 
 
You may request a reasonable accommodation to rules, policies, practices and 
procedures for the siting, development and use of housing, including housing 
related services or facilities, if you meet all of the following: 
 

• you have a disability* or the housing is for people with disabilities; 
• you may need a reasonable accommodation to existing rules and 

regulations to have equal opportunity to housing AND; 
• your request for accommodation would not be an undue burden on 

the city or county. 
 
If you believe that you satisfy the above criteria and are entitled to a 
reasonable accommodation under federal and state fair housing laws, 
you may obtain a Fair Housing Accommodation Request form from 
the front desk.  If you need assistance in applying for a reasonable 
accommodation, the Department will assist you.  
 
* Under the law, a disability is a physical or mental impairment that limits one or 
more major life activities; a record of having such an impairment or; being 
regarding has having such an impairment.  Fair housing laws do not protect 
individuals currently using illegal substances, unless they have a separate 
disability.  
 



 
 

EXHIBIT B 

FAIR HOUSING ACCOMMODATION REQUEST 
EXPLANATION OF RIGHTS UNDER FAIR HOUSING LAWS 

 
Before completing the request for a reasonable accommodation, below, 
please read the following information about who is protected by federal 
and state fair housing laws and what accommodation may be available 
under the law.  This is not a comprehensive explanation of your rights 
under federal and state fair housing laws.    
 
Do the protections of federal and state fair housing laws apply to me? 
 
You are protected by the federal Fair Housing Amendments Act of 1988 and 
California’s Fair Employment and Housing Act if you have a disability or the 
housing is for people with disabilities.  “Disability” means any one of the 
following: a physical or mental impairment that limits one or more major life 
activities or a record of having such an impairment or being regarded by others 
as having such an impairment.  Federal and state fair housing laws do not 
protect an individual currently using illegal substances, unless that person has a 
separate disability.  
 
What kind of accommodation may I request under federal and state fair 
housing laws? 
 
If you have a disability or the housing is for people with disabilities, both federal 
and state fair housing laws require that the city or county provide you with 
reasonable accommodation in rules, policies, practices and procedures that may 
be necessary for people with disabilities to have equal opportunity to use and 
enjoy a dwelling.  More specifically, the city or county must provide you with 
reasonable accommodation in decisions and procedures regulating the siting, 
funding, development or use of housing, including housing related services or 
facilities.  
 
How do I request reasonable accommodation from the City or County? 
 
To make a request for reasonable accommodation, answer the questions on the 
attached one page request form, sign and date the form and return it to the 
Department.  If you need help in answering the questions on the request form, 
you may ask for assistance from the Department. Your accommodation request 
will be reviewed by the reviewing authority who will issue a written decision on 
your request within thirty (30) days of the date of the request.  If the reviewing 
authority does not issue a written decision within 30 days, your request will 
automatically be granted.  If the reviewing authority needs additional information 
consistent with fair housing laws to consider your request, the 30 day time period 
will stop running until you respond to the request.   
 



 
 

What if my request for reasonable accommodation is denied? 
 
If your request for accommodation is denied, you may appeal the adverse 
decision by filing a Notice of Appeal with the appeals designee within thirty (30) 
days of the decision. You may request reasonable accommodation in the 
procedure by which an appeal may be conducted. You may also contact your 
local fair housing or disability rights organization or legal services office for 
further assistance.  Nothing in this accommodation request procedure limits your 
right to any other available state or federal remedy. 

 
 



 
 

APPLICATION FOR REQUEST FOR REASONABLE 
ACCOMMODATION 

  
NOTE: If you need help in completing this request form, the Department 
will assist you.  Please contact the person at the counter where you 
received this request form for assistance. 
 
1. Name of Applicant       Telephone Number                  
 
 
2. Address                                                                                                                                    
 
                                                                                                                                                 
3. Address of Housing At Which Accommodation Is Requested 
 
 
4. Describe the accommodation you are requesting and the specific regulation(s) 
and/or procedure(s) from which accommodation is sought. 
________________________________________________________________
________________________________________________________________
________________________________________________________________
________________________________________________________________
________________________________________________________________ 
 
5. Give the reason that the reasonable accommodation may be necessary for 
you or, the individuals with disabilities seeking the specific housing, to use and 
enjoy the housing.  You do not need to tell us the name or extent of your 
disability or that of the individuals seeking the housing.   
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________ 
6. If we have questions about your request for reasonable accommodation and 
you would like us to contact someone assisting you with this request, instead of 
you, please give us that person’s name, address and telephone number.  
________________________________________________________________
________________________________________________________________ 
 
7. Signature of Applicant _______________________ Date ________________ 

 
PLEASE ATTACH ANY DOCUMENTS THAT YOU THINK SUPPORT 

YOUR REQUEST FOR REASONABLE ACCOMMODATION AND WOULD 
ASSIST US IN CONSIDERING YOUR REQUEST. 



 
 

EXHIBIT C 
 

NOTICE OF DECISION ON FAIR HOUSING 
ACCOMMODATION REQUEST 

 
1. Date of Application: _____________ 
 
2. Date of Decision:  _____________ 
 
3. The request for a Fair Housing Accommodation is: 
 
 ______ Granted      _______ Denied (See Notice below re right to appeal decision.) 
 
 
4. The reasons for this decision are as follows: 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
 
 
5. The facts relied on in making this decision: 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
 
 
 
Signature of Designee _______________________   Date ______________ 
 
 
 
NOTICE: If your request for accommodation was denied, you may appeal 
the reviewing authority’s decision to the Planning Commission within thirty 
(30) days of the date of this decision.  To file an appeal, complete and file 
an Appeal of Denial of Fair Housing Accommodation Request form with the 
Department.  You may request reasonable accommodation in the 
procedure by which an appeal may be conducted.  
 
 



 
 

EXHIBIT D 
 

APPEAL OF DENIAL OF FAIR HOUSING 
ACCOMMODATION REQUEST 

 
NOTICE: PLEASE ATTACH TO THIS APPEAL FORM (1) A COPY OF YOUR 
FAIR HOUSING ACCOMMODATION REQUEST ALONG WITH ANY 
ATTACHMENTS SUBMITTED WITH THE REQUEST AND (2) THE NOTICE OF 
THE DECISION DENYING YOUR ACCOMODATION REQUEST.   
 
1. Date of Adverse Decision: ________ 
 
2. Date Appeal Filed: ________ 
 
 
3. State why you think the denial of your request for accommodation was wrongly 
decided:  
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
 
4. Provide any new information, facts or documents that support your request for 
accommodation:  
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
 
 
5. Signature __________________________ Date______________ 

 
 
 
 
 
 

 
 

 



 
 

 
GUIDELINES FOR REGULATIONS GOVERNING REQUESTS 

FOR REASONABLE ACCOMMODATION 
 
Sec. 1.  Purpose. 
 
The federal Fair Housing Amendments Act of 1988 and California’s Fair 
Employment and Housing Act (“fair housing laws”) prohibit local government from 
impeding housing opportunities for people with disabilities through discriminatory 
land use and zoning decisions.  These fair housing laws also create an 
affirmative duty to “make reasonable accommodations in rules, policies, 
practices, or services when accommodation may be necessary to afford such 
person[s] equal opportunity to use and enjoy a dwelling.”1   
 
When the jurisdiction applies its land use and zoning and building regulations, 
policies, practices and procedures to the development, siting or use of housing 
for individuals with disabilities, it must comply with federal and state fair housing 
laws and administer those regulations, policies, practices, and procedures in a 
manner that affirmatively furthers those laws.2 
 
While the federal legislative history identifies historic discrimination through local 
land use and zoning regulations, California’s fair housing law explicitly prohibits 
discriminatory “public or private land use practices, decisions and authorizations” 
including, but not limited to, “zoning laws, denials of use permits, and other [land 
use] actions . . . that make housing opportunities unavailable” to people with 
disabilities.3  
 
Sec. 2.  Findings. 
 
Both federal and state fair housing laws mandate that cities and counties provide 
reasonable accommodation.4 
 
All California jurisdictions are required to prepare and adopt a housing element 
as part of their general plan. The housing element must include; an identification 
and analysis of existing and projected housing needs, including the needs of 
individuals with disabilities; an identification of resources and constraints to 
address needs and goals and; a schedule for the development of needed 
housing for the community. The housing element statute was recently amended 
to further specify that the element must include programs that remove land use 
and zoning constraints or provide reasonable accommodation for housing for 
individuals with disabilities.5   
 
The Attorney General of the State of California, Bill Lockyer, recently urged cities 
and counties throughout the state to adopt reasonable accommodation 
procedures for land use and zoning decision-making for housing for individuals 
with disabilities.6 The Attorney General has cautioned against using existing 
conditional use permit or variance procedures for reviewing requests for 



 
 

reasonable accommodation because the criteria for planning determinations 
differs from those which govern fair housing decision-making.7 
 
Sec. 3.  Applicability. 
 
The Act protects any of the following: an individual with a physical or mental 
impairment that limits one or more major life activities; anyone who is regarded 
as having any such impairment; or anyone who has a record of having such an 
impairment.8  
 
Individuals in recovery from drug or alcohol abuse are protected by federal and 
state fair housing laws.9  However, individuals currently using illegal substances 
are not protected under the law, unless they have a separate disability.  
 
The protections afforded people with disabilities under federal and state fair 
housing laws extend to those who are associated with them, including providers 
and developers of housing for people with disabilities.10  
 
Sec. 4.  Notice to the Public of Availability of Accommodation Process. 
 
Under federal and state fair housing laws, a jurisdiction has an affirmative duty to 
make reasonable accommodations in rules, policies, practices and procedures 
where accommodation may be necessary to ensure that people with disabilities 
have equal access to housing.11  By providing the public with notice of the 
availability of its procedure for requesting accommodation, the jurisdiction takes 
an affirmative step in accordance with the federal and state mandates to make 
accommodation available to people with disabilities.12  To reach all individuals 
who may need to request accommodation, notice should be posted in the 
planning, zoning and building departments where decisions are made regulating 
the siting, development and use of housing.  Accommodation request forms 
should be available in those same departments.  
 
Sec 5.  Requesting Reasonable Accommodation.  
 

A. A request for accommodation may be made by any eligible person as 
defined in Sec. 3 for the purpose of making housing available to 
individuals with disabilities.  For example, a reasonable accommodation 
request may be made by an individual with a disability, a family member or 
friend of a person with a disability, or a developer of housing for people 
with disabilities. 

 
B. A jurisdiction in its reasonable accommodation procedure may seek 

information from the applicant that explains the need for the 
accommodation based on the disability and will allow for the reviewing 
authority to make a determination on the request in accordance with the 
factors articulated in Sec. 7 of the ordinance. The jurisdiction cannot, 
however, seek confidential information as to the nature or severity of the 
disability of the applicant or those individuals with disabilities intending to 



 
 

occupy the housing that is the subject of the request for reasonable 
accommodation.13  

 
C. A jurisdiction must establish a procedure to safeguard any confidential 

information that an applicant has voluntarily provided to the jurisdiction in 
a request for reasonable accommodation.14  

 
 D. The Regulations provide flexibility in the time to request an 

accommodation because unforeseen circumstances often arise in the 
approval process for the siting, funding, development or use of housing.  
For example, a developer seeking initial approval of building plans for 
housing specifically designed for people with disabilities might need an 
accommodation on a side yard requirement.  Or, a project already 
approved may need to be modified to accommodate an additional change 
due to state licensing requirements. 

  
E. The process for making a reasonable accommodation request must be 

accessible to an individual with a disability.  Therefore, a jurisdiction must 
provide assistance to an individual who needs help in requesting 
accommodation and offer flexibility in the procedure set forth in existing 
regulations.  For example, a jurisdiction might record on the application 
form information provided by an individual who because of a disability is 
unable to complete the form alone.15   

 
Sec. 6.  Review of Requests for Reasonable Accommodation.   

  
A. The reviewing authority may request additional information necessary for 

making a determination on the request for reasonable accommodation 
that complies with the fair housing law protections and the privacy rights of 
the individual with a disability to use the specific housing.  See 
confidentiality discussion, Sec. 5, above.  

 
C. If the reviewing authority requests additional information from the applicant 

consistent with fair housing law protections and privacy rights, the 30-day 
time period for making a determination on the request stops running until 
the additional information is provided to the reviewing authority.   This 
procedure is intended to expedite the information gathering process and 
facilitate the issuance of a timely decision by the reviewing authority.  It is 
in the best interest of the applicant seeking accommodation to provide the 
requested information as soon as possible to obtain a speedy decision.  

 
 
Sec. 7.   Required Findings.  
 
Factor 1: Whether the housing, which is the subject of the request for reasonable 
accommodation, will be used by an individual with disabilities protected under fair 
housing laws?  
 



 
 

An individual is protected under fair housing laws if he or she meets the definition 
of disability set forth in Sec. 3, above.  If the housing that is the subject of the 
request for reasonable accommodation is intended for people with disabilities, 
this prerequisite is met.16  
 
Factor 2: Whether the requested accommodation is necessary to make housing 
available to an individual with disabilities protected under fair housing laws? 
  
Under fair housing laws, jurisdictions have an affirmative duty to provide 
individuals with disabilities reasonable accommodations to “rules, policies, 
practices, or services, when such accommodation may be necessary to afford 
such persons equal opportunity to use and enjoy a dwelling. . .”17  Whether an 
accommodation is necessary requires a “fact-specific inquiry regarding each 
such request.”18 Failure to make reasonable accommodation is a violation of 
federal and state fair housing laws.19 
 
Factor 3: Whether the requested accommodation would impose an undue 
financial or administrative burden on a jurisdiction?  
 
Once an individual establishes that an accommodation is necessary for equal 
access to housing, a jurisdiction must provide the requested accommodation 
unless it presents evidence that granting the accommodation would impose an 
undue financial or administrative burden on the jurisdiction.20  Here again, the 
analysis is a fact-specific inquiry.    If the jurisdiction establishes an undue 
burden, then the accommodation is not reasonable and should not be granted.  
In the land use and zoning context, many requests for accommodation will be a 
request to modify or waive a regulation or procedure.  It costs a jurisdiction 
nothing to waive a rule, meaning that “ . . . the accommodation request amounts 
to nothing more than a request for non-enforcement of a rule.”  In those 
instances, a jurisdiction would not be likely to demonstrate undue burden.21  
 
Factor 4: Whether the requested accommodation would require a fundamental 
alteration in the nature of the jurisdiction’s land use and zoning or building 
program?  
 
In addition to not imposing an undue financial or administrative burden, a 
reasonable accommodation must also not result in the fundamental alteration in 
the nature of a program.22   “Fundamental alteration” has been defined as, “(1) a 
substantial change in the primary purpose or benefit of a program or activity; or 
(2) a substantial impairment of necessary or practical components required to 
achieve a program or activity’s primary purpose or benefit.”23  In the land use and 
zoning context, “fundamental alteration in the nature of the program” means an 
alteration so far reaching that it would undermine the basic purpose of 
maintaining the character of the neighborhood.  The case law indicates that in 
most instances granting a request to modify or waive a zoning policy or 
procedure, does not result in a fundamental alteration in the nature of a 
program.24  
 



 
 

Sec. 8.  Written Decision on the Request for Reasonable Accommodation. 
 

A.  The reviewing authority’s written decision is to be based on a 
consideration of the four factors set forth in Sec. 7.  The reviewing 
authority shall not rely on discriminatory stereotypes.25  

 
B. This provision encourages prompt decision-making on requests for 

reasonable accommodation as delays may cause an individual with 
disabilities to lose a housing opportunity or a developer of housing for 
individuals with disabilities faced with extensive delays may be harmed by 
increases in development costs or risk the future of a project.  

 
Sec. 9.  Appeals. 
 

A. An individual denied a requested reasonable accommodation has 30 days 
from the date of the written decision to file an appeal.   
 

B. As with the filing of the original appeal, a jurisdiction must make efforts to 
ensure that the appeals process is accessible to individuals with 
disabilities.26  

 
C. The statement of the grounds for appeal is necessary for the Planning 

Commission to review the appeal and reconsider the individual’s request 
for accommodation.  

 
D. A jurisdiction’s procedure for requesting accommodation and the appeals 

process in no way limits an individual’s right to any other available remedy 
including, but not limited to, filing a complaint with the Department of 
Housing and Urban Development, the jurisdiction’s Department of Fair 
Employment and Housing or commencing an action in state or federal 
court.   

Environmental Determination  
 
Jurisdictions with a certified Local Coastal Plan may need to amend their Plan to 
reflect a zoning amendment adding a reasonable accommodation procedure.   
The Coastal Commission does not, however, have the authority to make a 
determination under its own rules which conflicts with or undercuts the 
protections of the Fair Housing Amendments Act of 1988.  
 
                                                 
1 42 U.S.C. §§ 3601 et seq , § 3604(f)(3)(B) (reasonable accommodation); Cal. Gov. Code §§ 
12955 et seq., § 12927(c)(1) (reasonable accommodation). In addition to federal and state fair 
housing laws, two other significant federal anti-discrimination laws offer protection against 
discrimination to people with disabilities, including land use and zoning activities.  Section 504 of 
the Rehabilitation Act of 1973, 29 U.S.C. § 794, prohibits discrimination on the basis of disability 
in any program or activity that is conducted by the federal government or that receives federal 
financial assistance.  The Americans With Disabilities Act (ADA), 42 U.S.C. §§ 12101 et seq., 
prohibits discrimination against individuals with disabilities in a number of areas, including all 
public services – irrespective of federal financial assistance. Both § 504 and the ADA require 



 
 

                                                                                                                                                 
reasonable accommodation and the accommodation analysis under these federal laws is very 
similar to that of the fair housing laws. 
 
2 The federal regulations that implement the Fair Housing Amendments Act of 1988 state that its 
fundamental purpose is to prohibit practices that “restrict the choices” of people with disabilities to 
live where they wish or that “discourage or obstruct choices in a community, neighborhood or 
development.  24 C.F.R. § 100.70(a)(1994).  The legislative history is precise in identifying 
discriminatory land use practices:  
 

The Act is intended to prohibit the application of restrictive covenants, and 
conditional or special use permits that have the effect of limiting the ability of 
such individuals to live in the residence of their choice in the community.   

 
54 Fed. Reg. 3246 citing House of Representatives Report No. 100-711, 100th Congress, 2d 
Session at 24. 
 
3 In a statement of legislative intent that accompanied the amendments, the following findings 
were made: 

 
a. That public and private land use practices, decisions, and authorizations have 

restricted, in residentially zoned areas, the establishment and operation of 
group housing, and other uses 

b. That people with disabilities. . . are significantly more likely than other people 
to live with unrelated people in group housing. 

 c. That this act covers unlawful discriminatory restrictions against group housing 
for these people. 

 
Stats. 1993 ch 1277, § 18 (emphasis added).  
 
4 See note 1, supra. 
 
5 Gov. Code § 65583(c)(3), Chapter 671, Statutes of 2001 (Senate Bill 520) effective January 1, 
2001, amended housing element law and Gov. Code § 65008.  See also www.hcd.ca.gov.  
 
6 Letter from California Attorney General Bill Lockyer to California cities and counties (May 2001).  
A copy of the letter is available from Mental Health Advocacy Services, Inc.  
 
7 In addition to different governing criteria, the Attorney General further cautions against using the 
variance or conditional use permit process for considering reasonable accommodation requests 
because the public notice and hearing process may “encourage community opposition to projects 
involving desperately needed housing for the disabled.”  Attorney General letter at 3-4.  
 
8 The definition of disability under the California Fair Employment and Housing Act while similar to 
federal law, is broader requiring that an individual have an impairment that limits a major life 
activity. Cal. Gov. Code § 12955.3. The Fair Housing Amendments Act requires that an individual 
have an impairment that “substantially limits” a major life activity to be considered disabled under 
the law.  42 U.S.C.§ 3602(h); 24 CFR § 100.201. The Fair Housing Act provides that nothing in 
the Act “shall be construed to invalidate or limit any law of the State  . . . that grants, guarantees, 
or protects the same rights as are granted by [the Fair Housing Act].” 42 U.S.C. § 3615. Hence, 
California’s definition of disability is controlling. 
 
9 24 C.F.R. § 100.201. See City of Edmonds v. Washington State Building Code Council, 18 F. 3d 
802, 804 (stating that “participation in a drug rehabilitation program, coupled with non-use, meets 
the definition of handicapped.”); United States v. Southern Management Corp., 955 F.2d 914 (4th 
Cir. 1992); Oxford House v. Town of Babylon, 819 F.Supp.1179 (E.D.N.Y. 1993). 
 



 
 

                                                                                                                                                 
10 See Epicenter of Steubenville, Inc. v. City of Steubenville, 924 F.Supp. 845, 849 (S.D. Ohio 
1996) (operators of adult care facilities have standing to challenge a city’s moratorium on new 
facilities where the operator couldn’t get a permit to open a new facility; “Congress granted the 
right to sue under the statute to a broad group of persons so as to ensure that the FHAA would 
be enforced.  Under the statute, any “aggrieved person” may sue to enforce its provisions.” ); 
Simovits v. Chanticleer Condominium Ass’n, 933 F.Supp. 1394 (N.D. Ill. 1996) (a fair housing 
agency may sue under the Act if it shows deflection of the agency’s time and money from 
counseling to legal efforts directed against discrimination); Judy B. v. Borough of Tioga, 889 
F.Supp. 792 (M.D. Pa 1995) (a person who is not himself handicapped, but who is prevented 
from providing housing for handicapped persons by a municipality’s discriminatory acts, has 
standing to sue under the Act). 
 
11 See note 1, supra.  Turning Point, Inc. v. City of Caldwell, 74 F. 3d 941 (9th Cir. 1996) (cities 
have an affirmative duty to provide reasonable accommodation).  
 
12 The Department of Housing and Urban Development (HUD) has promulgated regulations 
under both       § 504 of the Rehabilitation Act of 1973 and the Fair Housing Amendments Act of 
1988 that require a notice of rights under federal law.  Under § 504, which is looked to for 
interpretation of the Act, HUD requires “initial and continuing steps to notify program participants, 
beneficiaries, applicants” . . . of its policy of nondiscrimination under the law.  24 CFR § 8.54.  
Under fair housing regulations, HUD requires that a fair housing poster be displayed at any place 
of business where a dwelling is offered for sale or rent, real estate-related transactions are 
conducted and brokerage services are provided to the public.  24 CFR § 110.10. Additionally, 
under federal assisted housing programs, HUD requires notice of the availability of reasonable 
accommodation at the time of the prospective tenant’s application interview for housing and in 
any written letter of rejection. Handbook 4350.3, par. 12-23j; par. 12-30c; HUD Notice H 01-
02(HUD)(addressing compliance with Section 504 and the Fair Housing Act of 1988). 
 
13 It shall be unlawful to make an inquiry to determine whether an applicant for a dwelling, a 
person intending to reside in that dwelling after it is so sold, rented or made available, or any 
person associated with that person, has a handicap or to make inquiry as to the nature or severity 
of a handicap of such person.  24 CFR § 100.202.    
 
14 The Washington D.C. reasonable accommodation ordinance provides a mechanism for 
safeguarding confidential information voluntarily provided to it in a request for reasonable 
accommodation. The information is placed in a separate file marked “confidential” and access to 
confidential files is restricted to personnel involved in the reasonable accommodation 
determination process.  
 
15 Title II of the Americans With Disabilities Act requires that state and local governments provide 
program access for individuals with disabilities to the whole range of city services and programs. 
42 U.S.C. § 12131; 28 C.F.R. § 35.150(a)(3).  If an action would result in a fundamental alteration 
to the nature of the services or result in an undue administrative or financial burden, the state or 
local government must take any other action that it can to ensure that individuals with disabilities 
receive the services of the program. 
 
16 See notes 8 and 10, supra.  
 
17 See note 1, supra. 
 
18 U.S. v. California Mobile Home Park  Mgmt Co., 107 F.3d 1374 (9th Cir. 1997)(reaffirming 
Mobile Home Park, 29 F. 3d 1413 (9th Cir. 1994), that the reasonable accommodation inquiry is 
highly fact-specific, requiring a case-by-case determination; Department of Justice Memorandum 
to National League of Cities, March 4, 1996 at 6.  
 



 
 

                                                                                                                                                 
19 Oxford House-C v. City of St. Louis, 843 F.Supp. 1556 (E.D. Mo. 1994) (forcing a group home 
to use the variance process was not a reasonable accommodation where compliance would have 
a discriminatory effect and the process, which required a public hearing and notice, stigmatized 
the prospective residents, increased their stress and evidence showed that any attempt to obtain 
a variance would be futile); United States v. City of Philadelphia, 838 F.Supp. 223 (E.D.Pa. 1993), 
aff’d w/o opinion, 30 F.3d 1488 (3d Cir. 1994) (the City of Philadelphia violated the Act by refusing 
to allow substitution of a side yard for the zoning requirement that a building have a rear yard for 
a home for chronically homeless people with mental disabilities); Oxford House v. Babylon, 819 
F.Supp.1179 (E.D.N.Y. 1993) (group home established as reasonable their request that the town 
accommodate them by modifying its interpretation under the ordinance of the term “family”); 
Parish of Jefferson v. Allied Health Care, Inc., C.A. No.91-1199, (E.D.La., June 10, 1992), 1992 
WL 142574 (E.D. La.1992) (allowing six individuals with mental retardation to reside in a dwelling 
was a reasonable accommodation to a zone restricting single family dwelllings to a maximum of 
four unrelated persons). 
 
20 The “undue financial or administrative burden” standard for determining whether an 
accommodation is reasonable under the Fair Housing Amendments Act of 1988 is borrowed from 
case law interpreting Section 504 of the Rehabilitation Act.  Southeastern Community College v. 
Davis, 442 U.S. 397, 99 S.Ct. 2361, 60 L.Ed. 2d 980 (1979); H.R. Rep.No.711, 100th Cong.,2d 
Sess. 25 (1988). 
 
21 Proviso Ass’n v. Village of Westchester, 914 F.Supp. 1555 (N.D. Ill. 1996). 
 
22 The “fundamental alteration” test, like “undue financial or administrative burden,” derives from 
Section 504 of the Rehabilitation Act and is also explained in Southeastern Community College v. 
Davis, 442 U.S. 397.  See note 20, supra.  
 
23 Robert Burgdorf, “Equal Access to Public Accommodations,” in West, Jane, ed., The 
Americans with Disabilities Act, From Policy to Practice, Milbank Memorial Fund (1991) at 190.  
Elaborating on what constitutes a fundamental alteration, Professor Burgdorf explains:  
 

Lower court have further outlined the concept: reasonable accommodations are 
not mandated if they would endanger a program’s viability; massive changes are 
not required; nor are modifications that would ‘jeopardize the effectiveness’ of the 
program or would involve a ‘major restructuring’ of an enterprise; and 
modifications that would so alter an enterprise as to create, in effect, a new 
program are not required. 
 

24 Smith & Lee Assoc. v. City of Taylor, 102 F.3d 781 (6th Cir. 1996) (allowing a 9-person adult 
foster care home to locate in a single family residential zone is fundamentally consistent with the 
single family uses surrounding the proposed home and would not constitute an undue burden or 
a fundamental alteration of the city’s master plan); Martin v. Constance, 843 F.Supp. 1321 (E.D. 
Mo. 1994)(it would be neither an undue burden nor undermine the basic purpose of maintaining 
the residential character of a neighborhood to not enforce a restrictive covenant against a state 
operated home for individuals with developmental disabilities); Oxford House v. Babylon, 819 
F.Supp. 1179 (E.D.N.Y. 1993) (modifying city’s interpretation under the ordinance of the term 
“family” was reasonable where the group home had no adverse effect on the residential character 
of the neighborhood and neither the operation of the group home nor the residents caused any 
financial or administrative burdens on the town); United States v. Marshall, 787 F.Supp. 872 
(W.D. Wis. 1992) (granting a variance under state law to allow a group home for people with 
mental disabilities to locate within 2500 feet of a group home for the elderly would not “undermine 
the basic purpose which the requirement seeks to achieve” where the homes would not be 
separated by a wide portion of a river with no bridge connection). 
 
25 United States v. Borough of Audubon, 797 F.Supp. 353 (D.N.J. 1991) aff'd 968 F.2d 14 (3d Cir. 
1992) (the Court sanctioned the Borough and permanently enjoined it from interfering with the 



 
 

                                                                                                                                                 
living arrangements of the residents of the home and held that when acts are undertaken with 
improper discriminatory motive, the Act may be violated even though those acts may have 
otherwise been justified under state law);  A.F.A.P.S. v. Regulations & Permits Admin., 740 
F.Supp. 95 (D.P.R. 1990) (the denial of an application for a special use permit to operate a 
residence for persons with AIDS violated the Act where the intent and effect of the denial 
discriminated against AIDS patients and the asserted reason for the denial was pretextual).  
 
26 See note 15, supra. 
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